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Very restrictive economic policies and 
anti-competitive business practices

major contributing factor 
to the comparatively 

poor performance of the economy 
over the last 4 decades

Why is Competition Law a
GAME CHANGING LEGISLATION?
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SICK MAN OF ASIA

1970s to 2000s:
Low economic growth in comparison 

with Southeast & East Asian neighbors

If BOOM occurred, 

it was soon followed by BUST



Unequal distribution of 
opportunities

Why is Competition Law a
GAME CHANGING LEGISLATION?
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WIDESPREAD 
POVERTY 

AFFLUENCE AND 
PROSPERITY 

IN CERTAIN 
ENCLAVES/GHETTOS



SMEs 
find it difficult to thrive and prosper

Nearly 2/3 of our labor force 

are dependent  on SMEs 

for incomes and 

means to escape poverty



ASEAN Economic Integration

The Philippines needs to 
SCALE UP QUICKLY

Compete or Perish

Why is Competition Law a
GAME CHANGING LEGISLATION?
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In the case of the Philippines. 
the competition bill 

hurdled in our legislative mill for nearly
25 YEARS



6.2% 
GDP growth average

in 6 years (2010-2015)

HIGHEST record
since the late 1970s.



The Philippine economy is on a 

higher growth trajectory 

since the beginning of the current decade.
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Real GDP growth
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Structural break of 

potential real GDP 

at around 2009



Strong macroeconomic fundamentals

Robust domestic demand

Improvement in business climate

OUTSTANDING ECONOMIC GROWTH

GOVERNANCE and 

ECONOMIC REFORMS



Sustain the growth momentum

Challenges  

Make the growth more 

INCLUSIVE



RAPID GROWTH
that is not inclusive  

WILL NOT LAST

Social instability
Hinder human capital 
formation

STIFLE INNOVATION and 
PRODUCTIVITY GROWTH



Deepen
REFORMS

Reform of anti-competitive market structures and practices 

Sustain the economy’s 
current growth trajectory

Make growth more inclusive 

Get the economic fiber 
more resilient to shocks 



So that everyone
rich or poor

can benefit from and contribute to growth. 

MARKET REFORMS
will be crucial to fostering a level playing field 

a friendlier business environment



CHANNELS by which competition

reduces poverty and enhances public 
welfare

COMPETITION
Innovations

(investment in R&D)

Greater product 

variety

Lower prices

Better quality goods 

and services

Economic 

Growth

Poverty reduction

and welfare improvement



So that 
Economic growth becomes more ENDURING and 

more INCLUSIVE

THE PHILIPPINE COMPETITION ACT
seeks to deepen efficiency-enhancing 

competitive practices



PCC aims to create a 
policy environment that promotes 

a fair and competitive
market 

by regulating business 
practices that 
unreasonably restrain 
competition



• Anti-competitive agreements 

THE COMPETITION LAW
prohibits

• Abuse of dominant position

• Anti-competitive mergers 
and acquisitions



imposes fines and penalties,

THE COMPETITION LAW

both administrative and criminal

on entities violating the prohibited acts 

Administrative Penalties

First offense:

Fine of up to Php100 million

Second offense:

Fine of not less than Php100 million

but not more than Php250 million

Criminal Penalties

Imprisonment 2 to 7 years

Fine of not less than Php50 million

but not more than Php250 million



Antitrust: enforcing legal prohibitions against anti-

competitive business agreements (including cartels) and the 

abuse of a dominant market position.

Merger control: protecting competition in markets by 

regulating mergers between businesses. 

The PCC has powers to address 

competition-related 
INEFFICIENCY ISSUES



Market studies and market 

investigations: examining markets which may not be 

working well, with powers to impose remedies where an 

adverse effect on competition is found. 

Competition Advocacy: promoting and 

encouraging competition-enhancing practices and challenging 

barriers to competition

The PCC has powers to address 

competition-related 
INEFFICIENCY ISSUES



GET COMMENTS
Suggestions for improvement 

from the stakeholders

MAIN AIM
of the Public Consultations



The IRR will be updated 
from time to time

The PCC will issue  
GUIDELINES and 

CLARIFICATORY NOTES

We view the IRR to be a 

LIVING DOCUMENT



Thank you!



Abuse of
Dominant Position 

Atty. El Cid R. Butuyan

Commissioner



Abuse of Dominant Position 

SEC 15:

Prohibited for one or more entities to abuse 
their dominant position by engaging in 

conduct that would substantially 

prevent, restrict or lessen competition. 



Competition policy is not 
concerned with monopolies per se 

but only with monopolies that 
distort the competitive process.

- Massimo Motta 

Aggressive Competition which benefits consumers 
vs. 

Abusive conduct which harms consumers





Exclusionary and Exploitative Abuses
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Exclusionary 
Abuses

Exploitative 
Abuses

The dominant company 
is using its market power 
to harm or exclude its 
competition.

The dominant company 
is using its market power 
to exploit (harm) its 
costumers directly.



“Dominant position” 

position of economic strength that 
makes it capable of controlling the 
relevant market independently from 
any or a combination of the following: 
competitors, customers, suppliers or 
consumers” Rule 2 (g)



Presumption: 

Market Share Threshold = Significant Market 

Power (SMP) > Dominance

Rebuttable presumption:

Market  dominant position if at least fifty 
percent (50%) market share. Rule 8, Sec 3

But see additional sample criteria under Rule 
8, Sec 2



RULE 8, SEC 2. 
Assessment of Dominance 

• Market share and Market power
• Share of other market participants
• Barriers to entry
• Existence and power of competitors 
• Expansion and Entry 
• Exit
• Countervailing power of customers 
• Access to inputs
• Power of its customers to switch
•



• Recent conduct 

• Ownership, possession or control of 

infrastructure 

• Technological advantages or superiority, 

compared to other competitors

• Privileged access to capital markets or 

financial resources

• Economies of scale and of scope

• Vertically integration

• Distribution & sales network



Nine Sample Business Practices 
Constituting Abuse 

(Sec 15 of PCA)



• Exception: 
Conduct not substantially preventing, restricting, or 
lessening competition in the market

• superior skills
• superior service
• quality products
• business acumen
• intellectual property rights 

• Provided:
entities invoking the exception shall clearly establish that 
the barrier to entry or anti-competitive act is an 
indispensable and natural result of the superior product or 
process, business acumen or legal rights or laws.



Predatory Pricing

1. Selling below cost

• Object: drive competition out of the relevant market

• Commission shall consider:

• if entity has the above object

• Price established in good faith to meet or 

compete with competitor in same market, same 

comparable product/service, with like quality 



Exclusionary Conduct

2. Imposing barriers to entry / acts which 
prevent competitor’s growth in the market

• Anti-competitive manner

• Except: Barriers/acts which develop in the market 

arising from a superior product / process / business 

acumen / legal rights / laws



Unfair Conditions/
Tying and Bundling

3. Making a transaction subject to 
acceptance by other parties of other 
obligations

• By nature/commercial usage, no connection 

with the transaction



Discriminatory/Unfair  Practices, 
Exclusive Dealing

4. Setting prices / other terms of conditions 
that discriminate unreasonably between 
customers/sellers of same goods/services

• Customers / sellers contemporaneously trading  on 
similar T&Cs

• Effect: Lessen competition substantially



Discriminatory/Unfair 
Terms/Exclusive Dealing/RTD

5. Imposing restrictions on lease / contract of sale / 
trade of goods or services (where, to whom, in what 
form, sold or traded), where the object or effect is 
to prevent, restrict, lessen competition 
substantially. 

• Fixing Prices
• Preferential discounts or rebates
• Conditions not to deal with competing entities

• Not unlawful: 

a) Permissible franchising, licensing, exclusive distributorship 
agreements, which give each party right to unilaterally terminate 
the agreement 

b) Agreements protecting IPR, confidential information
trade secrets



Bundling/Tying

6. Making supply of goods/services 
dependent on purchase of other 
goods/services

• No direct connection with the main 

goods/services



Abusive Conduct

7. Directly/Indirectly imposing unfairly 
low purchase prices for goods/services 
of:

• Marginalized agricultural producers

• Fisher folk

• Micro enterprises and SMEs

• Other marginalized service providers



Unfair Terms and 
Conditions/Margin Squeezing

8. Directly/indirectly imposing unfair 
purchase/selling price on competitors, 
customers, suppliers, consumers

• Not unfair: 

Prices which develop in the market as a result 

of:

• superior product /process

• business acumen

• legal rights

• laws



Reducing Quantity and 
Quality/Output Restriction

9. Limiting production, markets, technical 
development to the prejudice of 
customers

• Not unfair: 

Prices which develop in the market as a 

result of:

• superior product /process

• business acumen

• legal rights

• laws



Recap 
In sum: the law does not punish being “big”, becoming 

more efficient & having the lowest cost & offering lowest 

price 

But if you are a dominant firm, you have a special and 

affirmative responsibility not to distort competition

PCC can look at the Market, evaluate business conduct or 

practices  & asses the overall competitive effects

In order to assure fair competition & protect consumers 



Abuse of
Dominant Position 

Atty. El Cid R. Butuyan

Commissioner



INTRODUCTION TO THE IRR



Outline

• Modalities in drafting the IRR

• Overview of the law (the Philippine 

Competition Act) and the IRR

• Mergers and Acquisitions



Modalities in Drafting the IRR

1. Purpose

• Operationalize the law; guidance on what 

entities should do, expect

– for example: the law requires notification of 

certain mergers and acquisitions (M&As), but 

how?



Modalities in Drafting the IRR (2)

2. Approach

• Minimalist
– Why? 

• Timeline provided in the law; belated formation of 

the  Philippine Competition Commission

• Focus on M&As
– Why? 

• Most anticipated by the business sector

• Transitory clause renders provisions on anti-

competitive agreements  and abuse of dominance 

not fully effective



Modalities in Drafting the IRR (3)

3. Non-exhaustive

• To be complemented by issuances, e.g., 
guidelines, rules on practice and pleading

– Similar to international best practice

• Guidelines will expound and clarify 
statutory provisions in a more business-
friendly tone

– e.g., how PCC will conduct its merger analysis

– Factors PCC will consider in its review



Overview of PCA and IRR

1. Scope

• Who, What, Where

– Any entity engaged in trade, industry or 
commerce in the Philippines 

– Any entity engaged in international trade, 
industry or commerce having direct, 
substantial and reasonably foreseeable 
effects in the Philippines

• including those that result from acts done outside 
the Philippines.



Overview of PCA and IRR (2)

• Covered agreements and conduct:

1. Anti-competitive agreements

2. Abuse of dominant position

3. Mergers and acquisitions

• What will guide the PCC in investigating 
cases and reviewing M&As

• Forbearance



Mergers and 

Acquisitions



PCC Power to Review M&As

The Commission, on 
its own or upon 
notification, shall 
have the power to 
review mergers and 
acquisitions having a 
direct, substantial and 
reasonably 
foreseeable effect on 
trade, industry, or 
commerce in the 
Philippines



PCC Review Power

• What is the PCC looking for?

Merger or acquisition that is likely to 

substantially prevent, restrict or lessen 

competition in the relevant market or in any 

market for goods and services in PH



PCC Review Power (2)

• When is this likely to happen?

Law’s best ‘guesstimate’: generally, when 

the value of the transaction exceeds P1 

billion

• Hence, obligation to notify mergers and 

acquisitions with a transaction value of 

>P1B



Overall
P R O C E S S

2

1

3

4

5

6

DECISION TO ENTER 

AN AGREEMENT

DETERMINE IF THE 
AGREEMENT FALLS WITHIN THE 

NOTIFICATION THRESHOLD

IF WITHIN, 
SUBMIT 
NOTIFICATION TO 
PCC

NOTIFICATION
UNDERGOES REVIEW

PCC

DECISION

CONSUMMATE
AGREEMENT



Obligation to Notify: What, Who, When, 

How?

• Thresholds to determine what needs to be 
notified: 

• Law: ‘Size of transaction’ test (>P1B)

AND

• IRR: ‘Size of person’ test (>P1B; proposed  
by PCC)

– Rationale: Parties to M&A must have some 
connection to PH



Obligation to Notify: What?

Size of person:

• At least one of the acquiring or 

acquired entities has:

1. annual gross sales in, into or from PH >P1B

OR

2. assets in PH >P1B



Obligation to Notify: What?

Size of transaction:

• In a proposed merger or acquisition of 

assets in PH:

– if the aggregate value of assets in PH being 

acquired >P1B

OR 

– the gross revenues generated in PH by 

assets acquired in PH >P1B 



Obligation to Notify: What?

Size of transaction (2):

• In a proposed acquisition of voting shares of a 
corporation:

– If the aggregate value of the assets in PH that are owned 
by the corporation or by entities it controls (other than 
assets that are shares of any of those corporations) will 
>P1B

OR

– If the gross revenues from sales in, into or from PH 
generated by the assets acquired in PH that are owned by 
the corporation or by entities it controls (other than assets 
that are shares of any of those corporations) >P1B

AND…



Obligation to Notify: What?

…AND IF

– as a result of the proposed acquisition of the 
voting shares of a corporation, the acquiring  
entity or entities, together with their affiliates, 
would own voting shares of the corporation 
more than:

• 20% if the corporation is publicly traded,

• 35% if the corporation is not publicly traded, or 

• 50% if the person or persons already own more 
than the percentages set out above, before the 
proposed acquisition



Obligation to Notify: Who?

• Notification shall be filed by ultimate 

parent entity of the acquiring and acquired 

entities, or any entity authorized by the 

ultimate parent entity to file the notification 

on its behalf. 

– “Ultimate parent entity” is the entity that 

controls a party to the transaction and is not 

controlled by any other entity.



Obligation to Notify: When?

• When a binding preliminary agreement in 

any form, such as a memorandum of 

agreement, term sheet or letter of intent 

has been executed 



Obligation to Notify: How?

1. Voluntary pre-notification consultation with PCC 
staff
– seek non-binding advice on the specific information 

that is required to be in the notification 

• To request a meeting, the parties must provide the 
following information in writing; 

– the names and business contact information of the 
entities concerned

– the type of transaction

– the markets covered or lines of businesses by the 
proposed merger or acquisition. 



Obligation to Notify: How?

2. Submission* of Notification by each party:

a. Notification Form containing information designed 
to elicit information necessary for conduct of PCC review

b. Certification** that contents are true and accurate

c. Affidavit** that a binding preliminary agreement 
has been executed and that each party has a good faith 
intention of completing the proposed transaction 

*Hard copy and e-copy in storage device

**Notarized or authenticated



Obligation to Notify: How?

3. Submission of additional information that 
may be required 30 days after notification is 
deemed complete

– If additional information not submitted within 15 
days from request by PCC, notification deemed 
expired

• Must be refiled

– If parties need more time to comply, 
additional time may be requested

• But period of review correspondingly extended



PCC’s To-Do List

1. Determine from submission of notification within fifteen (15) 
days whether the Form and relevant requirements are 
complete

• Inform the parties of other information and/or documents it 
may have failed to supply 
– ‘Clock’ does not start

OR

• Issue a notice to the parties that the notification is sufficient 
for purposes of commencing Phase I review of the merger or 
acquisition

• Publish a summary of the notification in PCC website



PCC’s To-Do List

2. Conduct Phase I review

– Time limit: 30 days

– If no decision or request for additional information is 
made, merger or acquisition is ‘deemed approved’

3. If within thirty (30) days from start of  Phase I 
review, finds need for a more comprehensive and 
detailed analysis of the merger or acquisition –

– Inform the parties

– Request additional information and/or documents that 
are relevant to its review 



PCC’s To-Do List

4. Conduct Phase II review
– Time limit: 60 days
– If no decision after review, merger or acquisition 

is ‘deemed approved’

5. Terminate a review or make a decision at 
any time during Phase I or Phase II review

– Publish decision in PCC website

*Note required treatment of confidential information 
under Sec. 13, Rule 4



PCC’s To-Do List

6. If PCC determines upon review that the merger or 
acquisition should be prohibited, it may:

• Prohibit the implementation of the agreement;

• Prohibit the implementation of the agreement 
unless and until it is modified by changes specified 
by the Commission; or

• Prohibit the implementation of the agreement 
unless and until the pertinent party or parties enter 
into legally enforceable agreements specified by 
the Commission



PCC’s To-Do List

7. If a merger or acquisition was required to be 
notified and was not –

– Impose an administrative fine of 1% to 5% of the 
value of the transaction 

– Conduct a review

8. Conduct a review of M&As not required to 
be notified (below the thresholds) which 
substantially prevent, restrict or lessen 
competition

– Time limits during ordinary review do not apply



Considerations During Review

• Is it likely to substantially prevent, restrict or 

lessen competition in the relevant market or 

in the market for goods and services as may 

be determined by the Commission

• Are there efficiencies amply substantiated by 

the parties to the proposed merger or 

acquisition which are likely to arise as a result 

of the transaction?



Considerations During Review (2)

• PCC shall endeavor to compare the 

competitive conditions that would likely 

result from the merger or acquisition with 

the conditions that would likely have 

prevailed without the merger or acquisition 

(the ‘with or without’ test)



Considerations During Review (3)

• Case-by-case analysis of:

• the structure of the relevant markets concerned

• the market position of the entities concerned

• the actual or potential competition from entities 
within or outside of the relevant market

• the alternatives available to suppliers and users, 
and their access to supplies or markets

• any legal or other barriers to entry

• Other factors



Considerations During Review (4)

• Possible exemptions: 

• Merger or acquisition is likely to bring about gains 
in efficiencies that are greater than the effects of 
any limitation on competition that result or are 
likely to result from the merger or acquisition

OR

• A party to the merger or acquisition agreement is 
faced with actual or imminent financial failure, and 
the agreement represents the least anti-
competitive arrangement among the known 
alternative uses for the failing entity’s assets.



Considerations During Review (5)

• An entity shall not be prohibited from continuing to 
own and hold the stock or other share capital or assets 
of another corporation, which it acquired prior to the 
approval of the Act or acquiring or maintaining its 
market share in a relevant market through such means 
without violating the provisions of the Act and these 
Rules

• Acquisition of shares of solely for investment and not 
used for voting or exercising control and not to 
otherwise bring about, or attempt to bring about the 
prevention, restriction or lessening of competition in 
the relevant market shall not be prohibited 



Finality of Rulings

• Merger or acquisition agreements that 

have received a favorable ruling from the 

Commission, except when such ruling was 

obtained on the basis of fraud or false 

material information, may not be 

challenged under the Act or these Rules 



From this…



… To this



THANK YOU

Johannes Bernabe



Enforcement Procedures and 
Other Salient Provisions 

of R.A. 10667



Due Process of Law

a law which hears before it condemns; 
which proceeds upon inquiry, and renders 
judgment only after trial

TWO ASPECTS:

• Substantive (intrinsic validity of the law)

• Procedural ( notice and hearing/  judgment  
rendered only  after  trial  and  based  on  the  
evidence presented)



Due process, as part of the rule of 
law, ensures that public interest is 
maximized in antitrust proceedings 
while safeguarding individual rights 
and freedoms.

Pranvera Këllezi                                                                
Competition Policy International 



Administrative due process
Due process essentially means the right to be heard, or be given an 
opportunity to explain one’s side and seek a reconsideration of 
adverse action or ruling 

• Ang Tibay v CIR:

• Right to hearing

• Tribunal must consider evidence presented 

• Decision must have something to support itself

• Evidence must be substantial

• Decision must be based on evidence presented at the hearing

• Tribunal must act on its own independent consideration of law

• Decision rendered must inform parties of issues involved 

and reason for decision



Due process in R.A.10667
Art Provision

Sec 12 Power of PCC to stop or redress anti-competitive 

agreement or abuse of dominant position by applying 

remedies requires due notice and hearing based on 

substantial evidence

Sec 12 Power of PCC to issue interim orders and show cause 

orders after due notice and hearing

Sec 29 Imposition by PCC of administrative fines requires due 

notice and hearing

Sec 31 Issuance of order by PCC for temporary cessation or 

desistance from certain acts by respondent requires due 

notice and hearing 



Confidentiality

• Confidential business information

Information relating to business operations 

• not generally known to public

• or persons who can obtain economic value 
from its disclosure or use

• cause serious harm to person providing it

• subject of efforts to maintain its secrecy 



Confidentiality Rule (Sec 34)
• Confidential business information shall not be 

directly or indirectly disclosed, published, 
transferred, copied, or disseminated

• Confidentiality rule does not apply:
– if notifying entity consents to the disclosure

– information is mandatorily required to be 
disclosed by law/order

• Violation = fine not < PI,000,000.00 but 

not > P5,000,000.00



Penalties

Administrative Penalty Criminal Penalty

Administrative Fines

1st offense: Fine of up to 

P100,000,000.00

2nd offense: Fine of not < 

P100,000,000.00 but not > 

P250,000,000.00

Imprisonment from 2-7 

years, and a fine of not < 

P50,000,000.00 but not > 

P250,000,000.00



Penalties*
Violation Administrative Criminal

Sec 14 A

Anti-Competitive

Agreements

a1 Price-Fixing

a2 Bid-rigging

 

Sec 14B Anti-Competitive 

Agreements

b1 Output restriction

b2 Market allocation

 

Sec 14C Vertical Agreements 

Sec 15

A-I

Abuse of Dominant

Position





Penalties*
Violation Administrative Criminal

Sec 

17 

Failure to notify M&A 

M&A consummated in 

violation of compulsory 

notification requirement



Plus:

Admin fine of 1% 

to 5% of the value 

of transaction 

Prohibited M&As 

*Major violations



Appeals

• Decisions of PCC shall be appealable to 

the Court of Appeals in accordance with 

the Rules of Court

• Appeal shall not stay the decision sought 

to be reviewed, unless otherwise directed 

by the CA



Forbearance
• PCC may forbear from applying provisions of PCA

• for a limited time (1 year max), in whole or in 
part, in all or specific cases on any 
entity/group of entities

Upon determination that:
• Enforcement is not necessary

• Forbearance will not impede competition

• Forbearance is consistent with public interest and 
consumer welfare



Forbearance

• Public hearing 

• PCA’s order of forbearance must be made 
public

• Conditions may be attached to forbearance to 
ensure long term consumer interests

• Order of forbearance may be withdrawn (basis 
for issuance ceases to be valid)



Statute of Limitations
• Any action arising from a violation of R.A. 

10667 shall be forever barred unless 
commenced within five (5) years from:

• Criminal actions : time the violation is 

discovered by the offended party, the 

authorities, or their agents

• Administrative and civil actions: time the cause 

of action accrues



Other Significant Provisions

• Sec 31- Prelim Inquiry motu proprio or upon 
filing of verified complaint

• Nolo Contendere or No Contest

• Power to Issue and Enforce Orders, Writs 
and Contempt – Secs 33, 38, 40

• Sec 35- Leniency Program

• Sec 37- Non-Adversarial Remedies- such as 
Binding Ruling, Show Cause Orders, 
Consent Order

• Sec 45- Private Action for Damages



Transitory Provision- Sec 53

• to allow parties time to renegotiate 
agreements or restructure their business 
to comply with Act 

• administrative, civil and criminal penalties 
imposed only if it is not cured or is 
continuing 

• upon expiration of 2 years after effectivity



Anti-competitive 
Agreements

Stella A. Quimbo



Competition defined
In economic theory, 

PERFECT COMPETITION
refers to a market where:

firms are price 
takers 

(have no 
influence over 

price)

there are 
many sellers 
and buyers

there are no 
barriers to entry 

or exit



For purposes of Competition Law

Competition consists of rivalry among competitors. Of 
course, conduct that eliminates rivals reduces 
competition. But reduction of competition does not 
invoke the Sherman Act until it harms consumer 
welfare. Accordingly, an act is deemed anticompetitive 
under the Sherman Act only when it harms both 
allocative efficiency and raises the prices of goods 
above competitive levels or diminishes their quality.

(Rebel Oil Co. V Atlantic Richfield Co., 51 F.3d 1421, 1433 (9th Circular 1995)



Competition is the process by which market forces operate 
freely to assure that society’s scarce resources are 
employed as efficiently as possible to maximize total 
economic welfare.

(William Kolasky, Deputy Assistant Attorney General, Antitrust Division, US Department of Justice)

For purposes of Competition Law



COMPETITION is about 
market performance 
with respect to:

Prices

Choices

Quality

“Anti-
competitive”: 
“substantially 
prevents, restricts, 
lessens” 
competition



Refers to any type or form 
of contract, arrangement, 
understanding, collective 
recommendation, or 
concerted action, whether 
formal or informal, explicit 
or tacit, written or oral

Agreements



Agreement not to compete with each other 

or to substantially reduce competition 

• Among competitors involved in the same 

stage of production or distribution

Among businesses involved in different 

stages of production or distribution

Anti-competitive agreements



Benefits of preventing anti-
competitive agreements

• Before the UK adopted anti-cartel legislation, price 

fixing affected three quarters of British industry and 

reduced average labor productivity by nearly one 

percentage point 

Source: Kolasky (2002)

• Effect of cartel arrangements in Latin America – an 

average overcharge of 20 percent

Source: OECD (2002)



Section 14 a

The following agreements, between or among 
competitors, are per se prohibited:

(1) Restricting competition as to price, or components 

thereof, or other terms of trade;

(2) Fixing price at an auction or in any form of bidding 

including cover bidding, bid suppression, bid rotation and 

market allocation and other analogous practices of bid 

manipulation;

Section 14 a



• A per se rule for evaluating anti-
competitive conduct focuses solely on 
whether certain conduct took place. 

• Per se illegal because of its pernicious 
effect on competition and lack of 
redeeming economic value. Thus, the per 
se approach does not require an agency 
to prove harm to competition and does not 
allow parties to claim an efficiency 
justification. 

(Source: ICN)

“Per se” ruling



“Per se” ruling

• Under a per se analysis, companies may 
not demonstrate the alleged 
reasonableness or necessity of the 
challenged conduct. 

• For example, price fixing cannot be 
justified by arguing that it was necessary 
to avoid cutthroat competition, or that it 
resulted only in reasonable prices. 

(Source: ICN)



Section 14 b
(b) The following agreements, between or among 

competitors which have the object or effect of substantially 

preventing, restricting or lessening competition shall be 

prohibited:

(1) Setting, limiting, or controlling production, markets, 

technical development, or investment;

(2) Dividing or sharing the market, whether by volume of 

sales or purchases, territory, type of goods or services, 

buyers or sellers or any other means;



Object vs. Effect

The European Court of Justice has held that 

object and effect are two distinct categories of 

violations under Article 101 (of the Treaty on the 

Functioning of the European Union). Therefore, 

if there is a violation by object, it is unnecessary 

to look at the effects of the action on the market. 

(Source: http://www.eucomplaw.com/object-and-effect/)



“Object” Test
• Restrictions of competition by object are those that 

by their very nature have the potential to restrict 
competition

• In assessing whether an agreement has an anti-
competitive object, consider:
– content of the agreement

– the objectives, 

– and the economic and legal context of the agreement 

(Source: EU Guidelines on the applicability of Article 101 of the Treaty)



“Effects” Test

• Go beyond asking whether specific prohibited 
conduct took place 

• Need to show that a certain effect on the 
market: 

 show an undue or substantial lessening of 
competition on either:

– price, output, quality, product variety or innovation.

 allow an efficiencies defense

(Source: EU Guidelines on the applicability of Article 101 of the Treaty), ICN



Section 14c

(c) Agreements other than those specified in 
(a) and (b) of this section which have the 
object or effect of substantially preventing, 
restricting or lessening competition shall 
also be prohibited: Provided, Those which 
contribute to improving the production or 
distribution of goods and services or to 
promoting technical or economic progress, 
while allowing consumers a fair share of the 
resulting benefits, may not necessarily be 
deemed a violation of this Act.



Other provisions: Section 14

An entity that controls, is controlled by, or is 

under common control with another entity or 

entities, have common economic interests, 

and are not otherwise able to decide or act 

independently of each other, shall not be 

considered competitors for purposes of this 

section.



Section 26: Determination of Anti-
Competitive Agreement or Conduct

• Define the relevant market allegedly 

affected by the anti-competitive 

agreement or conduct (Section 24) 



Relevant Market

Relevant 
geographic market



Relevant Market



Relevant Market



Relevant Market



Relevant Market



Section 26: Determination of Anti-
Competitive Agreement or Conduct

• Determine if there is actual or potential 

adverse impact on competition in the 

relevant market caused by the alleged 

agreement or conduct, and if such 

impact is substantial and outweighs the 

actual or potential efficiency gains that 

result from the agreement or conduct;



Section 26: Determination of Anti-
Competitive Agreement or Conduct

• Adopt a broad and forward-looking perspective, 
recognizing future market developments, any 
overriding need to make the goods or services 
available to consumers, the requirements of 
large investments in infrastructure, the 
requirements of law, and the need of our 
economy to respond to international 
competition, but also taking account of past 
behavior of the parties involved and prevailing 
market conditions;



Section 26: Determination of Anti-
Competitive Agreement or Conduct

• Balance the need to ensure that competition is not prevented 
or substantially restricted and the risk that competition 
efficiency, productivity, innovation, or development of priority 
areas or industries in the general interest of the country may 
be deterred by overzealous or undue intervention; and

• Assess the totality of evidence on whether it is more likely 
than not that the entity has engaged in anti-competitive 
agreement or conduct including whether the entity’s conduct 
was done with a reasonable commercial purpose such as but 
not limited to phasing out of a product or closure of a 
business, or as a reasonable commercial response to the 
market entry or conduct of a competitor.



Penalties
Violation

Anti-Competitive 

Agreements

Administrative Penalty Criminal Penalty

(a 1): Price Fixing 
(a 2): Bid-rigging

1st offense: Fine of up to 
P100,000,000.00

2nd offense: Fine of not less 
than P100,000,000.00 but not 
more than P250,000,000.00

Imprisonment from 2-7 years, 
and a fine of not less 
P50,000,000.00 but not more 
than P250,000,000.00

(b 1): Output 

Restriction/ Quantity 

Fixing

(b 2) : Market Allocation 

/ Market Division 

1st offense: Fine of up to 

P100,000,000.00

2nd offense: Fine of not less 

than P100,000,000.00 but not 

more than P250,000,000.00

Imprisonment from 2-7 years, 

and a fine of not less 

P50,000,000.00 but not more 

than P250,000,000.00

(c): Other agreements 1st offense: Fine of up to 

P100,000,000.00

2nd offense: Fine of not less 

than P100,000,000.00 but not 

more than P250,000,000.00



Section 53: Transitional Clause

• In order to allow affected parties time to 
renegotiate agreements or restructure their 
business to comply with the provisions of this 
Act, an existing business structure, conduct, 
practice or any act that may be in violation of 
this Act shall be subject to the administrative, 
civil and criminal penalties prescribed herein 
only if it is not cured or is continuing upon the 
expiration of two (2) years after the effectivity 
of this Act:


